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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 10 
(T.D. 92-6) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO THE 
GENERALIZED SYSTEM OF PREFERENCES DIRECT IMPOR- 
TATION REQUIREMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulation; solicitation of comments. 


SUMMARY: This document expands the “imported directly” definition 
in the Customs Regulations pertaining to the Generalized System of 
Preferences (GSP) to allow goods produced in a member of a GSP-desig- 
nated association of countries to be shipped through, and subjected to 
limited processing operations in, another member of the same associa- 
tion whose designation as a member of that association for GSP pur- 
poses was terminated by the President. The amendment supports the 
overall goals of the GSP program which include fostering the continued 
economic development and integration of association members. 


DATES: Interim rule effective January 17, 1992. Comments must be re- 
ceived on or before March 17, 1992. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Craig Walker, Office of 
Regulations and Rulings (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title V of the Trade Act of 1974, as amended (19 U.S.C. 2461-2465), 
authorizes the President to establish a Generalized System of Prefer- 
ences (GSP) to provide duty-free treatment for articles which (1) are 
designated by the President as eligible articles for purposes of the GSP, 
(2) are the growth, product, or manufacture of a country designated by 
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the President as a beneficiary developing country (BDC) for purposes of 
the GSP, (3) have at least 35 percent of their appraised value attribut- 
able to the cost or value of materials produced in the BDC and/or the di- 
rect costs of processing operations performed in the BDC, and (4) are 
imported directly from the BDC into the Customs territory of the United 
States. The Customs Regulations implementing the GSP are contained 
in §§ 10.171-10.178 (19 CFR 10.171-10.178). 

Section 10.175 of the Customs Regulations (19 CFR 10.175) defines 
the expression “imported directly” for purposes of the GSP. Paragraph 
(a) provides the most restrictive definition (that is, direct shipment from 
the BDC to the United States without passing through the territory of 
any other country), and paragraphs (b)-(d) set forth certain limited 
derogations from the strict rule contained in paragraph (a). 

Paragraph (b) refers to shipment from the BDC to the United States 
through the territory of any other country under circumstances in 
which the merchandise in the shipment does not enter into the com- 
merce of the intermediate country while en route to the United States, 
and the invoice, bills of lading, and other shipping documents show the 
United States as the final destination. 

Paragraph (c) covers merchandise shipped from the BDC to the 
United States through a free trade zone in a BDC and sets forth the fol- 
lowing principal conditions: (1) the merchandise shall not enter into the 
commerce of the country maintaining the free trade zone, (2) the mer- 
chandise must not undergo any operations other than sorting, grading, 
testing, packing, unpacking, repacking, decanting, affixing marks or la- 
bels or the like if incidental to other operations permitted under the 
paragraph, and operations necessary to preserve the merchandise in its 
condition as introduced into the free trade zone, (3) the merchandise 
may be purchased and resold, other than at retail, for export within the 
free trade zone, and (4) an additional Certificate of Origin Form A, de- 
claring what operations, if any, were performed on the merchandise in 
the free trade zone, shall be prepared and submitted to Customs with 
the original Certificate of Origin. 

Paragraph (d) refers to a shipment from a BDC to the United States 
through the territory of any other country under circumstances in 
which the invoices and other documents do not show the United States 
as the final destination and states that the articles in the shipment are 
imported directly only if: (1) the articles remained under the control of 
the customs authority in the intermediate country, (2) the articles did 
not enter into the commerce of the intermediate country except for the 
purpose of sale other than at retail, and the district director is satisfied 
that the importation results from the original commercial transaction 
between the importer and the producer or the producer’s sales agent, 
and (3) the articles were not subjected to operations other than loading 
and unloading and other activities necessary to preserve the articles in 
good condition. 
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Each of the above exceptions to the strict “imported directly” rule was 
designed to address potential or known problems that could otherwise 
interfere with the goals of the GSP program, such as geographical limi- 
tations (for example, a landlocked BDC needing access to a seaport lo- 
cated in a neighboring country) and regional or product-specific 
marketing or distribution requirements. The documentary require- 
ments and other conditions set forth in each of these transshipment ex- 
ceptions were specifically designed to ensure that Customs would still 
be able to trace the imported goods to their true country of origin, in rec- 
ognition of the fact that the real function of the direct importation re- 
quirement is to assist in establishing compliance with the basic GSP 
origin requirements. 

In Proclamation 5805 of April 29, 1988, published at 53 FR 15785 on 
May 4, 1988, the President pursuant to 19 U.S.C. 2464 terminated the 
designation of Singapore and Brunei Darussalam as BDCs for purposes 
of the GSP, thus removing them both from the list of independent coun- 
tries entitled to GSP benefits and from the list of members of the Asso- 
ciation of South East Asian Nations (ASEAN) treated as one BDC for 
GSP purposes. The action with regard to Singapore was based on a de- 
termination that Singapore was sufficiently advanced in economic de- 
velopment and improved in trade competitiveness that continued 
preferential treatment under the GSP was not warranted. The action as 
regards Brunei Darussalam was based on a determination that its per 
capita gross national product had exceeded the applicable limit for GSP 
designation provided in 19 U.S.C. 2464 (f). The principal intended effect 
of the Presidential action was (1) to exclude from GSP duty-free treat- 
ment all articles produced in Singapore or in Brunei Darussalam, and 
(2) in the case of an article produced in another ASEAN member coun- 
try, to preclude counting any cost or value of materials or direct costs of 
processing operations attributable to Singapore or Brunei Darussalam 
in order to meet the GSP 35 percent value-added requirement under the 
cumulation of value provision applicable to members of an association of 
countries treated as one country under the GSP. 

However, the Presidential Proclamation also has had the collateral ef- 
fect of excluding from GSP duty-free treatment articles produced in any 
remaining GSP-eligible ASEAN member country (Indonesia, Malaysia, 
the Philippines, or Thailand) and shipped to Singapore or Brunei 
Darussalam where unpacking, testing, labeling, repacking and other 
minimal operations are performed on such articles prior to final ship- 
ment to the United States. This results from the fact that, by removing 
Singapore and Brunei Darussalam from the list of ASEAN member 
countries treated as one country for GSP purposes, such an article can 
no longer be considered to have been directly shipped to the United 
States from the ASEAN and thus would not be “imported directly” 
within the meaning of the GSP statute. Moreover, none of the above-de- 
scribed exceptions to the strict “imported directly” rule set forth in 19 
CFR 10.175 would apply in such circumstances, and in this regard the 
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following is noted: (1) paragraph (b) is inapplicable because testing and 
other operations performed on the article in Singapore or Brunei Darus- 
salam constitute entry into the commerce of those countries; (2) para- 
graph (c) does not apply because the free trade zone must be located in a 
BDC and Singapore and Brunei Darussalam are no longer BDCs; and (3) 
paragraph (d) does not permit the types of operations performed on the 
article in Singapore or Brunei Darussalam. 

The Office of the United States Trade Representative (USTR) has de- 
termined that the situation described above is having a serious negative 
effect on both the GSP program and the goals of the ASEAN. While the 
Presidential action has had the desired effect of preventing Singapore 
and Brunei from benefiting from the GSP trade preference, it has also 
caused difficulties for the remaining GSP-eligible ASEAN member 
countries which, having in the past found it necessary to transship some 
of their products through Singapore or Brunei Darussalam for the pur- 
pose of performing testing and related minor operations and in order to 
facilitate marketing and distribution, are now able to do so only at the 
cost of losing GSP duty-free treatment on those products. Thus, in ef- 
fect, GSP availability has been somewhat eroded for products of Indone- 
sia, Malaysia, the Philippines, and Thailand, thereby frustrating the 
intent behind their continued designation as GSP BDCs. Moreover, by 
precluding Singapore or Brunei Darussalam from having such periph- 
eral involvement with the GSP transactions of the other ASEAN mem- 
bers, the goal of the ASEAN, which is to further the economic 
integration of its members, will be frustrated. In accordance with com- 
mitments made to interested foreign governmental entities to try to 
find a solution to this problem, USTR therefore requested Customs to 
consider whether the Customs Regulations could be amended on an ex- 
pedited basis to correct this situation. Customs has concluded that a 
regulatory amendment in this case, so long as it does not affect the Presi- 
dent’s action withdrawing direct GSP benefits from the two countries in 
question, would be equitable, proper and consistent with the overall ob- 
jectives of the GSP program. 

In order to ensure that the solution to this problem is limited to the 
narrow “imported directly” context under which it arose, and in keeping 
with the regulatory approach taken toward similar problems in the past, 
this document simply sets forth an amendment to 19 CFR 10.175 involv- 
ing the addition of a new paragraph (e) to cover cases in which goods 
originating in a member of an association treated as one GSP country 
are shipped through the territory of a former BDC whose designation as 
a member of the same association was terminated by the President. The 
new regulatory text set forth in this document incorporates the limita- 
tions or conditions found in present paragraph (c) with respect to the 
general prohibition against entry into the commerce, the limited types 
of operations that would be permitted, the allowance of only a non-retail 
purchase or resale for export, and the submission of an additional Cer- 
tificate of Origin Form A describing the operations performed; however, 
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the new text is not limited to free trade zone situations as in the case of 
paragraph (c) because such a limitation would be overly restrictive and 
is unnecessary in this context. This new paragraph (e) also specifically 
lists Singapore and Brunei Darussalam so as to clarify the present appli- 
cation of the paragraph, and future amendments to this list would be 
made as changed circumstances may warrant. 

Finally, Customs believes that the pressing need for this regulatory 
change as explained above, coupled with the fact that the change confers 
a benefit on the general public by removing a restriction, warrants im- 
mediate implementation of the change in the form of an interim rule 
with provision for public comments thereon. 


COMMENTS 


Before adopting this interim regulation as a final rule, consideration 
will be given to any written comments (preferably in triplicate) timely 
submitted to Customs. Comments submitted will be available for public 
inspection in accordance with the Freedom of Information Act (5 U.S.C. 
552), $1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on normal busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regula- 
tions and Disclosure Law Branch, Room 2119, Customs Service 
Headquarters, 1301 Constitution Avenue N.W., Washington, D.C. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS 
Pursuant to the provisions of 5 U.S.C. 553(a) public notice is inappli- 


cable to this regulation because it falls within the foreign affairs func- 
tion of the United States. The regulation implements commitments 
made to foreign governmental entities by the Executive Office of the 
President and accords with the President’s statutory authority regard- 
ing administration of the GSP program. In addition, because this regu- 
lation is necessary to support the objectives of the existing GSP program 
and since it confers a benefit on the general public, it is determined pur- 
suant to 5 U.S.C. 553(b)(B) that notice and public procedures are im- 
practicable, unnecessary, and contrary to the public interest. 
Furthermore, for the above reasons, it is determined that good cause ex- 
ists under the provisions of 5 U.S.C. 553(d)(3) for dispensing with a de- 
layed effective date. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for interim 
regulations, the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) do not apply. 
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DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List oF SUBJECTS 
19 CFR Part 10 
Customs duties and inspections, Imports. 


AMENDMENT TO THE REGULATIONS 


For the reasons set forth above, Part 10, Customs Regulations (19 
CFR Part 10) is amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The authority citation for Part 10 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
* * * * * * * 


2. Section 10.175 is amended by removing the period at the end of 
paragraph (d)(3) and adding in its place “; or”, and by adding a new para- 
graph (e) to read as follows: 


§ 10.175 Imported directly defined. 
* * * * * * * 


(e)(1) Shipment to the U.S. from a beneficiary developing country 
which is a member of an association of countries treated as one country 
under section 502(a)(3), Trade Act of 1974, as amended (19 U.S.C. 
2462(a)(3)), through the territory of a former beneficiary developing 
country whose designation as a member of the same association for GSP 
purposes was terminated by the President pursuant to section 504, 
Trade Act of 1974, as amended (19 U.S.C. 2464), provided: 

(i) The articles in the shipment did not enter into the commerce of the 
former beneficiary developing country except for purposes of perform- 
ing one or more of the operations specified in paragraph (c)(1) of this sec- 
tion and except for purposes of purchase or resale, other than at retail, 
for export; and 

(ii) The person responsible for the articles in the former beneficiary 
developing country, or any person having knowledge of the facts, shall 
prepare and sign an additional Certificate of Origin Form A declaring 
what operations, if any, were performed in the former beneficiary devel- 
oping country. At the request of the district director, this additional Cer- 
tificate of Origin shall be presented to Customs along with the 
Certificate of Origin required by § 10.173(a)(1). The provisions of 
§§ 10.173(a)(2), (a)(3), (a)(4) and (a)(5) are applicable to this paragraph. 





U.S. CUSTOMS SERVICE 7 


(2) The designation of the following countries as members of an asso- 
ciation of countries for GSP purposes has been terminated by the Presi- 
dent pursuant to section 504 of the Trade Act of 1974 (19 U.S.C. 2464): 


Brunei Darussalam. 
Singapore. 
MIcHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: January 13, 1992. 
Peter K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 17, 1992 (57 FR 2016)] 


19 CFR Part 24 
[T.D. 92-7] 


UPDATE OF PORTS SUBJECT TO THE 
HARBOR MAINTENANCE FEE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulation; solicitation of comments. 


SUMMARY: Commercial cargo loaded on or unloaded from commercial 
vessels at certain ports is subject to the harbor maintenance fee pursu- 
ant to the Water Resources Development Act of 1986 and interim Cus- 
toms Regulations regarding the harbor maintenance fee. This 
document amends the list of ports subject to the fee. This amendment is 
made to further clarify the port descriptions and to update the list as to 
locations which are exempt from the fee. 


DATES: The port descriptions are effective as of January 22, 1992. Writ- 
ten comments must be received by February 21, 1992. 


ADDRESS: Written comments (preferably in triplicate) may be submit- 
ted to and inspected at the Regulations and Disclosure Law Branch, 
Customs Service Headquarters, Room 2119, 1301 Constitution Avenue, 
NW, Washington, D.C. 20029. 


FOR FURTHER INFORMATION CONTACT: Patricia Barbare, User 
fee Task Force, (202) 566-8648. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Water Resources Development Act of 1986 (Pub. L. 99-662) es- 
tablished a Harbor Maintenance Trust Fund to be used for improving 
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and maintaining ports and harbors in the U.S. Pursuant to the Act, this 
fund is supported by a harbor maintenance fee assessed on port use by 
vessels carrying water-borne commercial cargo. By assessing a charge 
for port use, the Act causes those shippers and importers who benefit 
from the maintenance of a Federal port or harbor to share in the cost of 
that maintenance. 

The Act defines port generally as any channel or harbor or component 
thereof in the U.S. which is not an inland waterway, is open to public 
navigation, and at which Federal funds have been used since 1977 for 
construction, maintenance or operation. 

Customs published T.D. 87-44 in the Federal Register (52 FR 10198) 
on March 30, 1987, establishing interim regulations for the collection of 
the harbor maintenance fee. The regulations are set forth in § 24.24, 
Customs Regulations (19 CFR 24.24). When drafting T.D. 87-44, Cus- 
toms, in conjunction with the U.S. Army Corps of Engineers, took the 
definition of port in the Act and established a list of ports in 
§ 24.24(b)(1), Customs Regulations (19 CFR 24.24(b)(1)). The list of 
ports includes in the descriptions and notations column the description 
of movements which are considered intraport; pursuant to the Water 
Resources Development Act and § 24.24(d)(1) of the regulations, the fee 
is not to be assessed on the mere movement of commercial cargo within a 
port. Commercial ports with depths of less than nine feet were not in- 
cluded on the list. Customs stated in T.D. 87-44 that the list is subject to 
change and will be amended, if necessary, to reflect money spent by the 
U.S. Army Corps of Engineers for construction, maintenance or opera- 
tion of any port not on the list. 

On July 14, 1987, Customs published a clarifying amendment to the 
harbor maintenance fee interim regulations in the Federal Register (52 
FR 26297) reformatting the list of ports to assist users. 

On May 9, 1991, Customs published in the Federal Register (56 FR 
21445), T.D. 91-44, an amendment to the interim harbor maintenance 
fee regulations that increased the fee pursuant to the Omnibus Budget 
Reconciliation Act of 1990, and changed certain forms used for remit- 
ting payments, requesting refunds and making supplemental pay- 
ments. 

In this document, Customs again is amending the interim regulations 
on the harbor maintenance fee to clarify the listing in § 24.24(b)(1) of 
ports subject to the harbor maintenance fee. The Army Corps of Engi- 
neers has informed Customs that the list published in 1987 inadver- 
tently included some areas that did not have Army Corps of Engineers 
work done there and excluded some areas in which Army Corps of Engi- 
neers work was done. Further, the Army Corps of Engineers has deter- 
mined that clarification is necessary regarding the intraport nature of 
certain movements. Customs is amending § 24.24(b)(1) accordingly. 


COMMENTS 


It is noted that the harbor maintenance fee regulations are still in- 
terim. While the comment period has expired on the main portion of the 
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interim regulations (see 52 FR 20593, dated June 2, 1987; extension of 
comment period on interim regulations to August 28, 1987), Customs 
will give consideration to any written comments (preferably in tripli- 
cate) timely submitted relating to the description of the ports set forth in 
this document. Comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclo- 
sure Law Branch, Room 2119, U.S. Customs Service Headquarters, 
1301 Constitution Avenue, NW, Washington, D.C. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 

The statutory effective date of the harbor maintenance fee was April 
1, 1987. Because these amendments merely clarify the interim regula- 
tions that implement the statutory provision and do not impose any ad- 
ditional burdens on, or take away any existing rights or privileges from 
the public, pursuant to 5 U.S.C. 553(b)(B), notice and public procedure 
is impracticable and unnecessary. Similarly, pursuant to 5 U.S.C. 
553(d)(1) (3), a delayed effective date is not provided. These amend- 
ments are effective as of the date of publication in the Federal Register. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


This amendment does not meet the criteria for a “major rule” within 
the meaning of Executive Order 12291, and a regulatory impact analysis 


has not been prepared. Because no notice of proposed rulemaking is re- 
quired, the provisions of the Regulatory Flexibility Act (5 U.S.C. 661 et 
seq.) are not applicable. 


DRAFTING INFORMATION 
The principal author of this document was Harold M. Singer, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 
List OF SUBJECTS IN 19 CFR Part 24 
Accounting, Customs duties and inspection, Imports, Taxes. 


AMENDMENTS TO THE REGULATIONS 
Part 24, Customs Regulations (19 CFR Part 24) is amended as set 
forth below: 
PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 
1. The general authority for part 24, Customs Regulations (19 CFR 
part 24) and the specific relevant authority for § 24.24 Customs Regula- 
tions (19 CFR 24.24), continue to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 58a-58c, 66, 1202 (General Note 8, 


Harmonized Tariff Schedule of the United States), 1624; 31 U.S.C. 
9701, unless otherwise noted. 
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* * * * * * 


Section 24.24 also issued under 26 U.S.C. 4461, 4462; 


* * * * * * * 


2. The list of ports subject to the harbor maintenance fee set forth in 
§ 24.24(b)(1), Customs Regulations (19 CFR 24.24(b)(1) is revised to 
read as follows: 


§ 24.24 Harbor maintenance fee. 


* * * * 


(b) Definitions. 


Port Coprs, NAMES, AND DESCRIPTIONS OF Ports SuBJEcT To 
HarRBOR MAINTENANCE FEE 


(Section 1402 of PL 99-662, as amended) 





Port code, port name, and State Port descriptions and notations 


Alabama 
1901 — Mobile 


Alaska 
3126 — Anchorage Includes Iliuliuk Harbor, Seldovia Harbor, 
and Homer. Movements between these 
points are intraport. (Dutch Harbor—not 
intraport.) 


3106 — Dalton Cache Includes Haines Harbor. 


3101—Juneau Includes only Hoonah Harbor. Fee does not 
apply to Juneau Harbor. 


3102 — Ketchikan Includes Metlakatla Harbor. 

3127 — Kodiak 

3112— Petersburg Includes Wrangell Narrows. 

3125 —Sand Point Includes Humboldt and King Cove. 
3115—Sitka Includes Sergius-Whitestone Narrows. 


California 
2802 — Eureka Includes Crescent City. 


Los Angeles/Long Beach Ports Includes Ventura, Port Hueneme, Channel 
2709 — Long Beach Harbor Islands Harbor, Santa Barbara, Los Angeles 
2704—Los Angeles and Long Beach. Movements between these 
2713—Port Hueneme points are intraport. 
2712—Ventura 


2805 — Monterrey 

2719—Moro Bay Includes only Moro Bay. 
2501—San Diego Includes Oceanside Harbor. 
2707 —San Luis 
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Port Cones, NAMES, AND DESCRIPTIONS OF Ports SuBJECT To 
HarBoR MAINTENANCE FEE-continued 


Port code, port name, and State 


California —continued 


San Francisco Bay Area Ports* 
2813 — Alameda 
2830 — Carquinez Strait 
2815 —Crockett 
2820 — Martinez 
2811 — Oakland 
2821 — Redwood City 
2812 —Richmond 
2816 —Sacramento 
2809 —San Francisco 
2828 —San Joaquin 
2829 —San Pablo Bay 
2827 —Selby 
2810 —Stockton 
2831—Suisun Bay 


Connecticut 
0410— Bridgeport 


0411—Hartford 


0412—New Haven 
0413—New London 


Delaware 


Delaware River Ports, DE, NJ, PA*.. 


1102—Chester, PA 

1107 —Camden, NJ 
1113—Gloucester, NJ 
1118— Marcus Hook, PA 
1105 — Paulsboro, NJ 
1101—Philadelphia, PA 
1103—Wilmington, DE 


District of Columbia 
Potomac River Ports, DC, MD, VA* .. 


5402 — Alexandria, VA 
5401 — Washington, DC 


Port descriptions and notations 


Includes all points inshore of the Golden Gate 


Bridge on the bays and the straits and on the 
Napa, Sacramento and San Joaquin Rivers, 
and on the deep water channels to Sacramento 
and Stockton. Movements between points 
above Suisun Bay (Longitude 122 degrees 
West at Port Chicago) are intraport. 
Movements between points below Longitude 
122 degrees West and the Golden Gate Bridge 
are all intraport. All other movements are 
interport. 


Includes Housatonic River, and Stamford 


Harbor, and Wilson Point Harbor. Movements 
between these points are intraport. 


Includes all points on the Connecticut River 


between Hartford and Long Island Sound. 
Movements within this area are intraport. 


Includes all points on the Delaware River from 


Trenton to the sea at a line between Cape Hen- 
lopen and Cape May, all points on the lower 
four miles of the Christina River, Delaware, 
and all points on the lower six miles of the 
Schuylkill River, Pennsylvania. Fee applies to 
all movements on the Chesapeake and Dela- 
ware Canal east of U.S. Highway 13. Includes 
Absecon Inlet (Atlantic City) and Cold Spring 
Inlet. Movements within this area are 
intraport. 


Includes all points on the Potomac River (see 


Chesapeake Bay Ports map) from a line 
between Point Lookout and the Little 
Wicomico River at Chesapeake Bay to and in- 
cluding Washington and Alexandria. Move- 
ments between these points are intraport. 
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Port Cones, NAMES, AND DESCRIPTIONS OF Ports SuBJECT To 
HARBOR MAINTENANCE FEE-continued 


Port code, port name, and State 


Florida 
1807 —Boca Grande 


1805 — Fernandina Beach 
5205—Fort Pierce 

1803 —Jacksonville 

5202 —Key West 

5201— Miami 

1818— Panama City 


1819— Pensacola 
1816— Port Canaveral 
5203 — Port Everglades 


Tampa Bay Ports* 
1814—St. Petersburg 
1801—Tampa 


5204 — West Palm Beach 


Georgia 
1701 — Brunswick 
1703 —Savannah 


Hawaii 
3202 —Hilo 
3201 —Honolulu 
3203 — Kahului 


3204 — Nawiliwili-Port Allen 


Illinois 


Southern Lake Michigan Ports 


3901—Chicago 
3902 — East Chicago 
3905 — Gary 


Port descriptions and notations 


For HMF purposes, also includes Carrabelle and 
Port St. Joe. 


Includes Alafia River, Port Manatee, Port Sut- 
ton, Port Tampa, Weedon Island, and all other 
points on or approached using the Tampa Har- 
bor Channel inshore of the Sunshine Skyway 
Bridge. Movements between these points are 
intraport. 


Includes St. Marys River. 


Includes Kawaihae. 

Includes Barbers Point Harbor. 
Includes Kaunakakai Harbor. 

Includes both Nawiliwili and Port Allen. 


Includes Waukegan Harbor, IL. Indiana Har- 
bor (East Chicago, IN) Calumet Harbor, the 
Chicago River (up to the North Avenue Bridge) 
and the Chicago Harbor. Fee applies at the 
ports of Michigan City and Burns Waterway 
Harbor, IN. Fee does not not apply at Buf- 
fington Harbor or Gary Harbor. Movements 
within an area from Waukegan, IL to Michigan 
City, IN are intraport. 
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Port Coprs, NAMES, AND DESCRIPTIONS OF Ports SuBJECT To 
HarBor MAINTENANCE FEE-continued 


Port code, port name, and State Port descriptions and notations 


Indiana 


Southern Lake Michigan Ports Includes Waukegan Harbor, IL. Indiana Harbor 
3901 — Chicago (East Chicago, IN) Calumet Harbor, the Chi- 
3902 — East Chicago cago River (up to the North Avenue Bridge) 
3905 — Gary and the Chicago Harbor. Fee applies at the 

ports of Michigan City and Burns Waterway 
Harbor, IN. Fee does nto not apply at Buf- 
fington Harbor or Gary Harbor. Movements 
within an area from Waukegan, IL to Michigan 
City, IN are intraport. 


Louisiana 


2017 — Lake Charles Includes all points on the Calcasieu River and 
Pass. 


Mississippi River Ports/ 

Baton Rouge and Vicinity* Includes all river points from River Mile 115 
2004 — Baton Rouge Above Head of Passes (AHP) at the St. Charles 
2009 — Destrehan Parish-Jafferson Parish line, to River Mile 
2010 —Gramercy 233.9 AHP at Baton Rouge. Movements be- 
2014— Good Hope tween these points are intraport. 
2013—St. Rose 


Mississippi River Ports/ 

New Orleans and Vicinity* Includes all river points from River mile 115 
2012 — Avondale AHP to Mile 21.6 Below Head of Passes (BHP) 
2002 — New Orleans via Southwest Pass and to Mile 14.7 BHP via 
2005 — Port Sulphur South Pass. Also includes all points on the In- 

ner Harbor Navigation Canal and the Missis- 
sippi River Gulf Outlet. Movements between 
these points are intraport. 

2001— Morgan City* Includes Atchafalaya River from Morgan City to 
the Gulf, the Houma Navigation Canal, and 
points ont he Gulf Intracoastal Waterway be- 
tween Mile 49.8 West and Mile 107.0 West. 
Movements between these points are in- 
traport. 


Maine 
0102—Bangor 
0111-—Bath 


0132 —Belfast Includes all Penobscot River points (Bucksport 
and Winterport). Fee does not apply at Belfast, 
Sandy Point, or Castine Harbor. 


0101—Portland 
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Port Cops, NAMES, AND DESCRIPTIONS OF Ports SuBJECT To 
Harsor MAINTENANCE FEE-continued 


Port descriptions and notations 


Port code, port name, and State 


Maryland 

Chesapeake Bay Ports, MD* Includes all Maryland points on Chesapeake Bay 
1303 — Baltimore and its tributary waters except for the 
1302 —Cambridge Potomac River. Also includes the Waterway 
from Delaware River to Chesapeake Bay west 
of U.S. 13 highway bridge. Movements be- 
tween these points are intraport. (Also see 

Chesapeake Bay Ports: VA) 


Massachusetts 

0401— Boston Includes all of the Port of Boston inshore of Cas- 
tle Island on the Inner Harbor and Chelsea 
and Mystic Rivers, and all points on the 
Weymouth Fore, Town and Black Rivers, 
and Dorchester Bay. Movements between 
points on the Saugus River in the north to 
Scituate in the south are intraport. 


0404 —Gloucester 
0407 —Fall River 


Michigan 


3843 — Alpena Fee does not apply to Stoneport. 


Monroe/Detroit/Harbor Beach Includes Monroe, Detroit, and the Detroit River, 
3801 — Detroit St. Clair and the St. Clair River, Port Huron 
3803 —Port Huron and all points on the Rouge and Black Rivers. 

Fee also applies at Harbor Beach, MI. All 
movements within this area between Monroe 
and Harbor Beach, MI are intraport. 


3808 — Escanaba Fee applies at all points on the little Bay de Noc 
above Escanaba, including Gladstone and Ki- 
pling. Movements within an area from Es- 
canaba to the Mackinac Bridge are intraport. 
Fee does not apply at Escanaba. 


South Central Lake Superior Ports .. Includes Ontonagon Harbor, all points on the 
3809 — Marquette Keweenaw Water way, Presque Isle Harbor 
3842 — Presque Isle and Marquette and Grand Marais. Movements 

between all Michigan ports on Lake Superior 
are intraport. 


Eastern Lake Michigan Ports ....... Fee applies at Charlevoix, Frankfort, Mainstee, 
3815 — Muskegon Ludington, Pentwater Harbor, Ferrysburg, 
3816—Grand Haven White Lake Harbor, Muskegon, Grand Haven, 
3844 — Ferrysburg and South Haven, Holland, and St. Joseph/ 

Benton Harbor, MI. All movements between 
Eastern Lake Michigan ports are intraport. 
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Port Cones, NAMES, AND DESCRIPTIONS OF Ports SuBsEcT To 
Harbor MAINTENANCE FEE-continued 


Port code, port name, and State 
Michigan — continued 
Upper Lake Huron Ports 
3803 — Sault Ste. Marie 
3804 —Saginaw-Flint-Bay City 
3843 — Alpena 


Minnesota 
Duluth/Superior Area Ports 
3601 — Duluth 
3602 — Ashland 
3608 — Superior 
3614 —Silver Bay 


3614—Silver Bay 
Mississippi 


1902 — Gulfport 
1903 — Pascagoula 


New Hampshire 
0131—Portsmouth 


New Jersey 


Delaware River Ports, DE, NJ, PA* .. 


1102—Chester, PA 

1107 —Camden, NJ 
1113—Glouchester, NJ 
1118— Marcus Hook, PA 
1105 — Paulsboro, NJ 
1101—Philadelphia, PA 
1103—Wilmington, DE 


1003 — Newark 
1004—Perth Amboy 


New York 
New York Harbor, NY, NJ* 
1001—New York 
1103 — Newark 
1004 — Perth Amboy 





Port descriptions and notations 


Includes all points on the St. Mary’s River, the 


ports of Cheyboygan, Alpena, Bay City, and 
Saginaw, MI. Includes the Saginaw River. 
Does not include Alabaster, Cacit, Port Dolo- 
mite, Port Inland, Port Gypum or Stoneport. 
Movements within an area from Sault Ste 
Marie and the Saginaw River are intraport. 


Fee applies at Two Harbors and Duluth, MN and 


Superior, WI. Fee also applies at Ashland and 
Port Wing, WI and Grand Marias, MN. Fee 
does not apply at Taconite, or Silver Bay, MN. 
All movements between Silver Bay, MN and 
Ashland, WI are considered intraport. 


Fee applies only at Grand Marais. See Duluth/ 


Superior Are Ports. 


Includes all points on the Delaware River from 


Trenton to the sea at a line between Cape Hen- 
lopen and Cape May, all points on the lower 
four miles of the Christina River, Delaware, 
and all points on the lower six miles of the 
Schuylkill River, Pennsylvania. Fee applies to 
all movements on the Chesapeake & Delaware 
Canal east of U.S. Highway 13. Includes Ab- 
secon Inlet (Atlantic City) and Cold Spring In- 
let. Movements between these points are 
intraport. 


See New York Harbor. 
See New York Harbor. 


Includes allpoints in New York and New Jersey 


within the Port of New York on the waters in- 
shore of a line between Sandy Hook and Rock- 
away Point and south of Tappan Zee Bridge on 
the Hudson and west of Throgs Neck Bridge of 
the East River. Movements between these and 
all points within the New York Port District 
boundaries described in New York Code 
(Chapter 154, Laws of New York, 1921), are 
intraport. 
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Port Cones, NAMES, AND DESCRIPTIONS OF Ports SuBJECT To 
Harbor MAINTENANCE FEE-continued 


Port code, port name, and State Port descriptions and notations 
New York —continued 
1002-Albany* Includes all points on the Hudson River between 
Tappan Zee Bridge and the Troy Lock and 
Dam. Movements between points within this 
area are intraport. 


0901 — Buffalo-Niagara Falls Includes Buffalo Harbor, Black Rock Channel 
and Tonawanda Harbor, and all points on Cat- 
taraugus Creek, and Dunkirk Harbor. Move- 
ments between these points are intraport. 


0706 —Cape Vincent 
0701 —Ogdensburg 
0904 — Oswego 

0903 — Rochester 


0905 —Sodus Point Includes Little Sodus Bay Harbor, and Great 
Sodus Bay Harbor. 


North Carolina 


1511 —Beaufort-Morehead City Includes Ocracoke Inlet. Movements within this 
area are intraport. 


1501 — Wilmington Includes all points on the Cape Fear and North- 
east Cape Fear Rivers inshore of the Atlantic 
Ocean entrance. Movements within this area 
are intraport. 


Ohio 

Lake Erie Ports Includes Toledo, Sandusky, Huron, Lorain, 
4108 — Ashtabula Cleveland, Fairport, Ashtabula, Conneaut and 
4101 —Cleveland Erie. Movements between these points are in- 
4109 — Conneaut traport. Fee does not apply at Marblehead. 
4106—Erie 
4111—Fairport 
4117—Huron 
4121 —Lorain 
4105 — Toledo-Sandusky 


Oregon 
Columbia River Ports, OR, WA Includes all points on the Columbia River down- 
2901 —Astoria, OR stream of Bonneville Dam, and all points on 
2904 — Portland, OR the Willamette River downstream of River 
2909 — Kalama, WA mile 21. Includes the Multnoma Channel, the 
2905 — Longview, WA Skipanon Channel, and Oregon Slough. Move- 
2908 — Vancouver, WA ments between points within this area are 
intraport. 


2903 —Coos Bay Includes Port Orford, the Siuslaw River, and 
Umpaqua River. Movements between these 
points are intraport. 


2902 — Newport Includes Tillamook Bay, and Yaguina Bay and 
Harbor. 
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Port Copges, NAMES, AND DESCRIPTIONS OF Ports SuBJEcT To 
HarsBor MAINTENANCE FEE-continued 


Port code, port name, and State 


Pennsylvania 


Delaware River Ports, DE, NJ, PA* .. 


1102—Chester, PA 

1107 —Camden, NJ 
1113—Gouchester, NJ 
1118—Marcus Hook, NJ 
1105 — Paulsboro, NJ 
1101 — Philadelphia, PA 
1103— Wilmington, DE 


Port descriptions and notations 


Includes all points on the Delaware River from 


Trenton to the sea at a line between Cape Hen- 
lopen and Cape May, all points on the lower 
four miles of the Christina River, Delaware, 
and all points on the lower six miles of the 
Schuylkill River, Pennsylvania. Fee applies to 
all movements on the Chesapeake and Dela- 
ware Canal east of U.S. Highway 13. Includes 


Absecon Inlet (Atlantic City) and Cold Spring 
Inlet. Movements between these points are 
intraport. 


Puerto Rico 
4907 — Mayaguez 
4908 — Ponce Does not include Guayanilla. 
4909 —San Juan Includes Arecibo. 


Rhode Island 
0502 — Providence 


South Carolina 

1601 —Charleston Includes the Ashley River, Cooper River, Ship- 

yard River, and Port Royal Harbor. Move- 
ments within this area are intraport. 


1602 — Georgetown 


Texas 
2301 — Brownsville Includes Port Isabel and Brazos Island Harbor. 
Movement between these points is intraport. 
5312 —Corpus Christi 
5312 —Freeport 
Includes Port Bolivar and all points on Galveston 
Bay in Galveston County. Movements be- 
tween points within this area are intraport. 


Galveston Bay Ports* 
5310— Galveston 
5306 — Texas City 


5301—Houston* Includes Bayport, Baytown, and all other points 
on or accessed via the Houston Ship Channel 
from the Liberty/Chambers county line on the 
north to the Chambers/ Galveston county line 
to the south. Movements within this area are 


intraport. 


5313—Port Lavaca Includes Matagorda Ship Channel. 


Sabine Ports* 
2104 — Beaumont 
2103 — Orange 
2101—Port Arthur 
2102 —Sabineport 


Includes Port Neches, Sabine Pass and all other 
points on the Sabine-Neches Waterway. Move- 
ments between these points are intraport. 
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Port Cones, NAMES, AND DESCRIPTIONS OF Ports SuBJECT To 
Harpor MAINTENANCE FEE-continued 


Port code, port name, and State 


Virginia 


Potomac River Ports. DC, MD, VA*. . 


5402 — Alexandria, VA 
5401 — Washington, DC 


Chesapeake Bay Ports, VA* 
1406 — Cape Charles 
1402 — Newport News 
1401 —Norfolk 


James River Ports, VA 
1408 — Hopewell 
1404 —Richmond/Petersburg 


Washington 


3003 — Aberdeen 


Puget Sound Ports, WA* 
3005 — Bellingham 
3006 — Everett 
3026 — Olympia 
3007 — Port Angeles 
3001 —Seattle 
3002 — Tacoma 


Port descriptions and notations 


Includes all points on the Potomac River (see 


Chesapeake Bay Ports map) from a line be- 
tween Point Lookout and the Little Wicomico 
River at Chesapeake Bay to and including 
Washington and Alexandria. Movements be- 
tween these points are intraport. 


Includes all Virginia points on Chesapeake Bay 


inshore of a line from Cape Henry to Cape 
Charles, and tributary waters including the 
ports of Hampton Roads. Does not include the 
Potomac River or the James River above the 
James River Bridge at Newport News. Move- 
ments between points within this area are in- 
traport. (Also see Chesapeake Bay Ports, MD.) 


Includes all points on the James River above 


the James River Bridge at Newport News. 
Movements between these points within this 
area are intraport. 


Includes Grays Harbor and Yaguina Bay and 


Harbor. Movements between these points are 
intraport. 


Fee applies only at ports listed. Bellingham in- 


cludes all of Bellingham Bay and tributary wa- 
ters north of Chuchanut Bay on the east, and 
Portage Island on the west. Port Everett in- 
cludes all of Port Dardner (an arm of Posses- 
sion Sound) between Elliott Point on the south 
to, and including, the Snahomish River on the 
north. The port of Olympia includes all points 
on Budd Inlet extending from Cooper and Dof- 
flemyer Point on the north to, and including, 
the city of Olympia on the south. The fee ap- 
plies to all points within the Inner Harbor of 
the Port of Seattle, including Salmon Bay, 
Lakes Union and Washington, the Lake Wash- 
ington Ship Canal, and Kenmore Navigation 
Channel. Includes all points on Elliott Bay and 
tributary waters between West Point on the 
north and Duwamish Head on the south. Fee 
applies at all points within Tacoma Harbor in- 
cluding all of Commensement Bay and tribu- 
tary waters between Browns Point on the east 
and Point Defiance on the west. Movements 
between these ports and any other U.S. points 
on Puget Sound or the Strait of Juan de Fuca 
east of Cape Flattery are intraport. 
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Port Cops, NAMES, AND DESCRIPTIONS OF Ports SUBJECT TO 
HarpBor MAINTENANCE FEE-continued 


Port code, port name, and State 


Port descriptions and notations 


Washington — continued 


Columbia River Ports, WA, OR Includes all points on the Columbia River down- 
2901 — Astoria, OR stream of Bonneville Dam, and all points on 
2904 — Portland, OR the Willamette River downstream of River 
2909 — Kalama, WA mile 21. Includes the Multnoma Channel, the 
2905 — Longview, WA Skipanon Channel, and Oregon Slough. Move- 
2908 — Vacouver, WA ments between points within this area are 

intraport. 


Wisconsin 
3602 — Ashland See Duluth/Superior Area Ports, MN. 


Green Bay/Marinette Area Ports .... Fee applios to all movements between points 
3703—Green Bay along the Sturgeon Bay and Lake Michigan 
3702 — Marinette Ship Canal. Fee also applies to Green Bay, 

Oconto, and Menominee/Marinette. Move- 
ments between points from Menominee and 
points along the Sturgeon Bay and Lake Michi- 
gan Ship Canal are intraport. 

Western Lake Michigan Ports Includes the ports of Milwaukee, Racine, and 
3701 — Milwaukee Sheboygan, MN. All movements between 
3708 — Racine these points are intraport. 

3707 —Sheboygan 


* Indicates that a map of this area is available from the Users Fee Task Force, U.S. Customs Service, Room 4112, 1301 
Constitution Ave. N.W., Washington, D.C. 20229; tel. 202-566-8648. 


MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: January 15, 1992. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 22, 1992 (57 FR 2456)] 
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319 CFR Parts 10, 148 and 178 
(T.D. 92-8) 
RIN 1515—AA75 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO THE 
UNITED STATES-CANADA FREE-TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by adopt- 
ing final rules implementing the duty preference provisions of the 
United States-Canada Free-Trade Agreement, also referred to as the 
CFTA. The document addresses the public comments submitted in re- 
sponse to the interim regulations by which the CFTA was initially im- 
plemented, and it makes certain changes to those interim regulatory 
texts in response to the public comments and in order to set forth admin- 
istrative decisions under the CFTA that are currently in effect. 


EFFECTIVE DATE: January 22, 1992. 
FOR FURTHER INFORMATION CONTACT: Operational Aspects: 


Judy Schoeny, Office of Trade Operations (202-566-7060); Audit and 
Forms Aspects: Marcus Sircus, Office of Regulatory Audit 
(202-566-2812); Legal Aspects: John Valentine, Office of Regulations 
and Rulings (202-566-8530). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 2, 1988, the United States and Canada entered into an 
agreement, the United States-Canada Free-Trade Agreement (CFTA). 
The objectives of the CFTA are to eliminate Customs duties and other 
barriers to trade in goods and services between the two countries, facili- 
tate conditions of fair competition within the free-trade area, liberalize 
significantly conditions for investments within the free-trade area, es- 
tablish effective procedures for the joint administration of the CFTA 
and the resolution of disputes, and lay the foundation for further bilat- 
eral and multilateral cooperation to expand and enhance the benefits of 
the CFTA. The provisions of the CFTA were adopted by the United 
States with the enactment of the United States-Canada Free-Trade 
Agreement Implementation Act of 1988 (the “Act”), Pub. L. 100-449, 
102 Stat. 1851. 

The function of the U.S. Customs Service is to implement those por- 
tions of the CFTA and the Act that relate to certain trade issues, in par- 
ticular the rules of origin and related provisions, which form the basis 
for determining whether goods imported into the U.S. from Canada are 
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eligible for the preferential duty treatment accorded to goods originat- 
ing in Canada, and which are also set forth in General Note 3(c)(vii), 
Harmonized Tariff Schedule of the United States (HTSUS). To this end, 
Customs published interim Customs Regulations as T.D. 89-3 in the 
Federal Register on December 23, 1988 (53 FR 51762). The interim 
regulations provided for a 60-day public comment period which was 
subsequently extended, by a notice published in the Federal Register on 
March 13, 1989 (54 FR 10322), to March 23, 1989. 

A total of thirteen parties submitted comments regarding one or more 
aspects of the interim regulations. The comments received, and the Cus- 
toms responses thereto, are set forth below. 


Discussion OF COMMENTS 
A. Automotive Products— § 10.84 


Comment: 

One commenter suggested that § 10.84 be amended to provide that 
the certifications under paragraphs (b)(1)-(3) may appear on the com- 
mercial invoice or be attached thereto, as is allowed under current 
APTA procedures. 


Customs response: 

The interim regulations did not in any way affect the previously ac- 
cepted methods for providing the certification required by § 10.84. 
Moreover, under paragraph (a)(1) a Customs officer has the discretion 


to not require the certificate based on the circumstances of the particu- 
lar importation. Accordingly, Customs does not believe that the pro- 
posed amendment is necessary. 

Following publication of the interim regulations, Customs noticed an 
error in the next to last sentence of § 10.84(a)(1), where reference is 
made to a certificate executed by the “importer”. It is clear that refer- 
ence should be to the (Canadian) “exporter” because only a Canadian 
party would normally have knowledge of the facts set forth in the certifi- 
cate regarding the Canadian origin of the imported goods. This docu- 
ment corrects this error. 


B. Originating Goods—§ 10.303 


Comment: 


One commenter suggests that the regulations should allow a maxi- 
mum amount of permissible non-qualifying content (de minimis test), 
e.g., 10 percent of the export value, before resort to the value content re- 
quirement is deemed necessary, because (1) it is not always possible to 
obtain 100 percent accurate (often, second hand) information from sup- 
pliers, (2) the exporter runs an unfair risk in being required to be 100 
percent accurate, and (3) otherwise, even a minute amount of untrans- 
formed material would expose the whole product to the value test. 

This same commenter also suggests that the regulations should be 
amended to clearly state that, for the purposes of the value test, the de- 
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termination of what is originating or non-originating material is to be 
made on the basis of the condition of the exported product (i.e., if a prod- 
uct has been transformed in accordance with the tariff shift test, then 
100 percent of the value should be attributed to the value of materials 
originating in either country). This commenter argues that to require 
otherwise would contradict the CFTA because it would require disre- 
garding the further processing performed by the exporter. 


Customs Response: 

The rules of origin set forth in the CFTA do not provide for a de mini- 
mis test on third country content. 

With regard to the second point, it should first be emphasized that the 
condition of the exported product is, indeed, the basis for determining 
whether an applicable value-added requirement is met. This being said, 
it appears that this commenter is misreading the CFTA rules of origin 
which in certain circumstances require that a distinction be made be- 
tween the origin of the exported article and the origin of the constituent 
materials contained in that exported article: in cases where the rules of 
origin require application of a value-added test, the value of materials 
contained in the article may be counted only if the materials are consid- 
ered to have already had their origin in either CFTA country at the time 
that they were incorporated into the article. In other words, an exported 
article would be considered to consist of 100 percent originating materi- 
als only if all of its constituent materials were wholly (i.e., entirely, in- 
cluding in all prior forms or conditions) produced in a CFTA country 
and/or transformed so as to obtain origin in a CFTA country prior to 
their incorporation into the article. Conversely, an exported article 
would be considered to contain no originating material if the article re- 
sulted directly from the transformation of a material which had retained 
its non-CFTA country origin up until that transformation in the CFTA 
country. Moreover, even in a case where the exported article contains no 
originating materials, the further processing performed by the manu- 
facturer is not simply disregarded, because the direct cost of that proc- 
essing is independently countable toward the value-added requirement. 

In the process of reviewing § 10.303, Customs noticed that the 
HTSUS General Note citation in paragraph (d) refers to subdivision 
“(Q)”, whereas the proper reference should be to subdivision “(R)”, and 
that the word “to” is missing before the citation. This document corrects 
these errors. 


C. Circumvention —§ 10.304(b) 


Comment: 

One commenter alleges that even though this provision follows the 
CFTA text, it will result in subjective and uneven application of the 
CFTA. Accordingly, this commenter recommends that the regulations 
be amended to indicate that operations performed solely in order to gain 
the preference (so-called “tariff engineering”) are permissible. This 
commenter further suggests that examples of circumvention, as distin- 





U.S. CUSTOMS SERVICE 23 


guished from qualifying operations performed in Canada, should be in- 
serted in the regulation. 


Customs response: 

Customs does not believe that this provision will lead to subjective 
and uneven application of the CFTA, because CFTA eligibility will be 
determined solely on the basis of compliance with the rules of origin and 
those rules are separate and distinct from the CFTA “circumvention” 
provision. The fact that “tariff engineering” by itself would not consti- 
tute “circumvention” is made clear in the Statement of Administrative 
Action, which accompanied the Act, wherein the following is stated: 
“The well-established right to configure merchandise in such a way that 
it is within the scope of one tariff provision that is more advantageous 
than another will not be infringed in any respect. The exercise of this 
right by itself will not be presumed to be circumvention.” Customs does 
not believe that it is necessary to amend the regulations to state this ba- 
sic principle which is implicit by virtue of the very existence of the CFTA 
program and the rules of origin incorporated therein. Moreover, be- 
cause a case-by-case approach is necessary in applying the CFTA provi- 
sions, it is not possible to lay down general rules as regards what is or is 
not “circumvention”. If doubt arises as to whether a particular opera- 
tion would be allowable, the concerned private party may submit a re- 
quest for a prospective ruling on the CFTA eligibility of the goods in 
question under Part 177 of the Customs Regulations. 


D. Value Content Requirement —§ 10.305 


Comment: 

One commenter states that the regulations should be amended to 
clarify the difference between includable brokerage charges 
(§§ 10.305(b)(2)(ii) and (c)(1)(ii)) and excludable brokerage charges 
(§ 10.305(e)(2)). This commenter, referring as an example to a case 
where a Canadian broker is paid for purchasing a product from abroad 
by telephone for the manufacturer, asks whether this is paid in Canada, 
or whether it relates to the importation, or both, and if both, whether it 
is part of the value of materials and not part of the direct costs of process- 
ing. 

Customs response: 

This comment refers to two separate situations. Paragraphs (b)(2)(ii) 
and (c)(1)(ii) address those costs which are includable in determining 
the value of originating materials or the value of goods when exported 
(and for which CFTA status is claimed); paragraph (e)(2), on the other 
hand, refers to those costs which are not considered “direct” costs of 
processing operations. Although a brokerage charge may be includable 
for purposes of determining the value of either constituent materials or 
exported goods, it may not be included as a direct cost of processing. Cus- 
toms believes that the regulations are sufficiently clear on this point and 
that no change is required. 
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Comment: 

Two commenters recommend amending § 10.305(b)(2)(iv) by adding 
at the end a reference to “assists”, because the reference to subpara- 
graph 1(b) of Article 8 of the Agreement on Implementation of Article 
VII of the GATT is not sufficiently explanatory. One of these commen- 
ters further suggests the inclusion therein of citations to the Customs 
Regulations provisions which discuss assists. 


Customs response: 

Customs does not agree that the proposed amendments should be 
made. The regulatory reference follows the terms of the CFTA and of 
General Note 3(c)(vii)(N)(1)(IV), HTSUS, where use of the interna- 
tional GATT reference was deemed appropriate in consideration of the 
bilateral (hence, international) nature of the CFTA. Thus, a reference to 
“assists”, which is not used in the international valuation code, would 
not be appropriate in this regulatory context. 


E. Retroactive Claims/Reliquidation —§§ 10.307(b) and (c) 


Comment: 

Six commenters state that § 10.307 is too restrictive in requiring that 
a claim for CFTA treatment be filed when the entry summary is filed 
(§ 10.307(b)) and that the Exporter’s Certificate of Origin (Customs 
Form 353) be available when that claim is filed (§ 10.307(c)). They argue 
that these provisions bar retroactive claims for CFTA treatment, that 
better accuracy of claims will result if claims are allowed after filing the 
entry summary when all the facts are known, and that, as in the case of 
the Generalized System of Preferences (GSP) and the Caribbean Basin 
Initiative (CBI), claims should be allowed, and Customs Form 353 made 
available, at any time prior to final liquidation. These commenters pro- 
pose one or more of the following regulatory amendments to address 
these problems: 

— Deletion of the restriction in § 10.307(b). 

—Amendment of § 10.307 to reflect the language in §§ 10.172, 
10.173(a), 10.198(a) and 10.112 of the Customs Regulations and to spe- 
cifically allow action under 19 U.S.C. 1514 and 1520(c)(1). One commen- 
ter specifically suggests amending § 10.307(c) by inserting the following 
in the last sentence after “section”: “or at the time of the filing of a re- 
quest for remedial action under Parts 173 or 174 of this Chapter”. 

—Amendment of § 10.112 to explicitly allow for later availability of 
the Customs Form 353. 


Customs response: 

The requirement in the second sentence of § 10.307(c) that the Ex- 
porter’s Certificate of Origin “must be available” (i.e., must be in exis- 
tence) at the time the preference is claimed is merely a consequence of 
the requirement in the first sentence that aclaim “shall be based” on the 
Exporter’s Certificate of Origin. This first sentence requirement re- 
flects the terms of Annex 406 of the CFTA which provides, among other 
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things, that any importer making a declaration that goods meet the 
CFTArules of origin must “base such declaration on the exporter’s writ- 
ten certification to the same effect”. 

However, Customs does agree that § 10.307 may be overly restrictive 
in appearing to provide that a claim for CFTA treatment can be made 
only at the time of the filing of the entry summary by placing thereon the 
symbol “CA” before the HTSUS subheading covering the goods in ques- 
tion. There was never any intent on the part of Customs to deny to im- 
porters the opportunity afforded under other provisions of law tomakea 
claim for a CFTA duty preference after the filing of the entry summary 
or equivalent documentation, either before or after liquidation of the 
entry. Thus, an importer may file a claim for a CFTA preference after 
filing the entry summary or its equivalent (1) at any time prior to liqui- 
dation, by requesting correction of the entry and submitting a valid Ex- 
porter’s Certificate of Origin with a corrected entry, (2) within 90 days 
after liquidation, by filing a protest under 19 U.S.C. 1514, or (3) at any 
time within one year of the date of liquidation, by submission of a letter 
to Customs under 19 U.S.C. 1520(c)(1) requesting reliquidation of the 
entry provided the request is based on a clerical error, mistake of fact, or 
other inadvertence not amounting to an error in the construction of a 
law. It should be noted, however, that a valid Exporter’s Certificate of 
Origin covering the goods in question also must be in existence at the 
time that such a post-entry/entry summary claim is made. 

Customs does not believe that it would be appropriate to amend 
§ 10.307 to reflect the language of $§ 10.112, 10.172, 10.173(a), and 
10.198(a) because those provisions generally concern the submission of 
documents which are a condition of entry (such as the GSP/CBI Certifi- 
cate of Origin Form A), whereas the CFTA Exporter’s Certificate of Ori- 
gin is not required as part of the entry/entry summary (it is submitted to 
Customs only after entry and only if specifically requested). Nor does it 
seem necessary or appropriate to refer specifically to the right to file an 
amended entry or seek remedial action under 19 U.S.C. 1514 or 
1520(c)(1) because these are actions of general applicability and thus 
are not normally cited in a context as specific as the CFTA, and it is 
noted in this regard that no problems appear to have arisen from the 
longstanding absence of such references in the GSP and CBI regula- 
tions. Rather, it would appear preferable to simply remove the overly re- 
strictive language from § 10.307 so as to better reflect the law and 
current Customs policy. Accordingly, § 10.307 has been amended (1) in 
paragraph (a), by replacing the words “is claimed” by the words “may be 
claimed”, (2) in paragraph (b), by deleting the first sentence and by 
redrafting the retained second sentence to refer to a timely claim “for a 
preference under the Agreement”, and (3) in paragraph (c), by deleting 
the words “under paragraph (a) of this section” which appear twice and 
by simply referring to a claim for a preference “under the Agreement”. 
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F. General Use of Customs Form 353 


Comment: 

One commenter argues that Customs Form 353 should not be used at 
all, because in its present form it is not required by the CFTA, is too long 
and complicated, and does not serve to enforce the basic thrust of the 
CFTA which is country of origin of the imported goods. Instead, this 
commenter suggests allowing a simple written statement that the goods 
qualify under the CFTA, which could be put on existing Customs docu- 
ments. 


Customs response: 

Customs does not agree. The format of the Exporter’s Certificate of 
Origin was developed during bilateral discussions between the United 
States and Canada. Moreover, this commenter appears to misunder- 
stand the main thrust of the CFTA, which is reduced or duty-free treat- 
ment for goods that meet specific rules of origin (which involve more 
than merely “country” of origin); the elements on Customs Form 353 
are included primarily with those rules of origin in mind and are neces- 
sary to establish CFTA eligibility. A simple written statement that the 
goods qualify under the CFTA, placed on existing Customs documents, 
would be totally inadequate for verifying CFTA eligibility. 


Comment: 


One commenter suggests that the regulations be amended to allow 
bonding for production of Customs Form 353, as is done in the case of 
the GSP and CBI. 


Customs response: 

Inasmuch as the CFTA specifically requires that a claim for duty pref- 
erence be based on an existing written certification by the exporter, and 
in view of the fact that the Exporter’s Certificate of Origin does not form 
part of the entry package (rather, it is only submitted after entry and 
only if requested by Customs), it is not a bondable form. As regards the 
practice under the GSP and CBI, this commenter fails to note the dis- 
tinction between the Certificate of Origin Form A (which is normally 
part of the entry package) and the GSP or CBI Declaration which, like 
the CFTA form, is submitted only upon request for post-entry verifica- 
tion and thus has never been a bondable form. Moreover, Customs has 
taken a policy decision, reflected in Directive 3550-27 dated September 
8, 1987, to reduce paperwork by requiring neither a bond for production 
of a missing document (such asa GSP or CBI Form A) nor actual submis- 
sion of the missing document unless Customs specifically requests it in 
writing. Accordingly, Customs does not accede to this commenter’s sug- 
gestion. 


Comment: 


One commenter recommends that § 10.307(c) be amended to permit 
completion and signature of Customs Form 353 by the person who has 
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knowledge of the origin content of the goods (i.e., the actual supplier or 
manufacturer), because the exporter is often a consolidator or packager 
who does not have the necessary information and thus should not bear 
the responsibility and liability for this. This commenter suggests that 
this could be done by defining “exporter” to include the actual supplier 
or manufacturer, with the result that the consolidator/exporter who is 
not the actual supplier would only be responsible for passing on the Cus- 
toms Form 353 which accompanied the goods to their consolidation loca- 
tion. 


Customs response: 

The CFTA specifically requires that the certification be made by the 
“exporter”. In acase in which the exporter is only a consolidator or pack- 
ager, it nevertheless remains the responsibility of that exporter to ob- 
tain from the supplier or manufacturer the information needed to make 
the required certification. 


Comment: 

One commenter suggests that brokers should be permitted in the 
regulations to correct clerical and more substantial errors appearing on 
Customs Form 353, with the approval of the exporter. This commenter 
further argues that brokers should not be required to possess or retain 
Customs Form 353 at any time, because it is the responsibility and li- 
ability of the consignee/buyer to do so. 


Customs response: 

As regards the correction of clerical or other errors on Customs Form 
353, a broker with a valid power of attorney from the exporter is empow- 
ered to act in that principal’s name and thus would have the authority to 
correct such errors. With regard to the possession or retention of Cus- 
toms Form 353, it should be noted that brokers acting as importer of re- 
cord or as an agent on behalf of the importer of record are required to 
maintain records pertaining to the transaction, under 19 U.S.C. 1508 
and under 19 U.S.C. 1641 and the regulations issued thereunder (19 
CFR Part 111). Accordingly, Customs does not believe that any changes 
to the regulations are necessary or appropriate in regard to these points. 


Comment: 

One commenter recommends that Customs Form 353 be amended 
throughout to include citations to the HTSUS General Note provisions 
dealing with the CFTA. 


Customs response: 

Customs believes that inclusion of citations to the various HTSUS 
General Note 3(c) provisions dealing with the CFTA would unduly com- 
plicate Customs Form 353, thus rendering it more difficult to use. More- 
over, inclusion of such citations would require amending the Form if at 
any future time the numbering scheme within General Note 3(c) were 
changed. In addition, because Customs Form 353 is a dual-use form ac- 
ceptable in both Canada and the United States under the CFTA, inclu- 
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sion of only citations to United States legal provisions would appear to 
be inappropriate. Customs believes that the present approach, whereby 
a general cross-reference to HTSUS General Note 3(c) is set forth in 
§ 10.301, is preferable. 


G. Specific Elements of Customs Form 353 
1. Field 2—blanket certification 


Comment: 

In order to align with the Canadian practice and reduce paperwork, 
two commenters recommend that the 6-month period for blanket certi- 
fications be extended to 12 months. Another commenter suggests that 
the regulations be amended to specifically provide for blanket certifica- 
tions, including the length of time for which they will be valid. 


Customs response: 

When the CFTA went into effect Customs determined that for import 
purposes it would be preferable to provide for blanket certifications for a 
maximum period of only 6 months, until such time as it could be deter- 
mined that a longer period (i.e., 12 months) would be workable. Customs 
subsequently reviewed the issue and concluded that it would be in the 
best interests of the public and the Government to allow a 12-month 
blanket certification period. Accordingly, on May 2, 1990, Customs 
Headquarters advised field offices by telex (and the trade community 
through those field offices) that blanket exporter’s certificates com- 


pleted on or after June 1, 1990, could have a maximum valid period of 12 
months. 

Customs agrees that the regulations should refer to blanket certifica- 
tions and to the maximum 12-month period, and it is noted in this re- 
gard that, as further discussed below, such a change will also provide an 
opportunity to clarify an administrative position which Customs has 
taken with regard to the use of blanket certifications. 


2. Field 3— consignee identification 
Comment: 

Two commenters recommend complete elimination of Field 3 on the 
grounds that (1) it is burdensome for exporters who ship identical mer- 
chandise to many consignees, (2) the name of the consignee is irrelevant 
to the issue of whether the goods qualify for CFTA treatment and (3) the 
identity of the consignee appears elsewhere in the entry package. 


Customs response: 


Field 3 should be retained because its inclusion on the Form resulted 
from bilateral discussions between the U.S. and Canada, and its elimi- 
nation should similarly be made only by bilateral agreement. Neverthe- 
less, Customs has recognized that completion of Field 3 may create an 
unnecessary burden when the same information is on the entry docu- 
ments. Accordingly, on October 1, 1990, Customs Headquarters advised 
field offices by telex (and the trade community through those field of- 
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fices) that henceforth (1) an exporter will be allowed to leave Field 3 
blank unless it is the exporter’s intention to restrict the applicability of 
the Form to one or more buyers, or (2) alternatively, exporters will be 
allowed to issue blanket certificates showing “Various” in Field 3. In 
connection with the next revision of Customs Form 353, consideration 
will be given to whether the instructions on the reverse side should be 
amended to reflect this position. 


Comment: 

Three commenters raise issues regarding the identity of the party to 
be included in Field 3. One commenter simply recommends that the 
regulations define “consignee” so that it is clear what party should be 
identified in the field. Another commenter suggests that, to avoid the 
need for obtaining a new Customs 19 Form 353 when a blanket certifica- 
tion is out of date because there are new ultimate customers to whom 
the goods will be delivered, only the identity of the intended user (i.e., 
the importer of record) should be required in Field 3. The third commen- 
ter states that the regulations should allow the identification in Field 3 
to include the consignee, purchaser or importer. 


Customs response: 

Shortly after the CFTA went into effect, Customs Headquarters is- 
sued a telex to field offices (with instructions that copies be provided to 
the trade community) stating that the party to be identified in Field 3 
could be the consignee, the purchaser, or the importer of record, and this 


remains the Customs position. The flexibility provided by this position 
could, among other things, solve the problem of having to obtain a new 
Customs Form 353 where a blanket certification is no longer valid due to 
the acquisition of new ultimate customers. As in the case of the blanket 
certification period, Customs is of the opinion that any further clarifica- 
tion as to the party or parties to be identified in Field 3, if deemed neces- 
sary, should not be done through a regulatory amendment but rather 
should be reflected in the instructions set forth on the reverse side of 
Customs Form 353. Accordingly, Customs will consider including this 
change in connection with the next revision of Customs Form 353. 


3. Field 4— producer identification 


Comment: 

Three commenters suggest elimination of Field 4 because (1) it goes 
beyond the intent of the Customs Form 353 which is to show the rela- 
tionship between the exporter and the importer, (2) identification of the 
manufacturer(s) poses a substantial administrative burden in cases in- 
volving multiple line items and manufacturers in one shipment and (3) 
confidentiality of business information would be lost if the exporter is 
compelled to reveal the names of its suppliers to its export customers, 
and this could potentially lead to a loss of future sales to those customers 
who would be able to source the goods directly from the suppliers. On 
the issue of confidentiality, one of these commenters suggests, in the al- 
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ternative, that some way be found to maintain confidentiality, e.g., by 
merely requiring that the exporter maintain on file the certificates of 
origin from its suppliers. 


Customs response: 

Customs does not agree that Field 4 goes beyond the intent of Cus- 
toms Form 353, because the true purpose of the form is to demonstrate 
that the imported goods originate in Canada under the CFTA rules, and 
information regarding the producer is often a crucial factor in verifying 
the origin of the goods. As regards the alleged substantial administra- 
tive burden resulting from this requirement, Customs would point out 
that a decision whether to enter into a CFTA transaction is essentially a 
business decision requiring a balancing of anticipated rewards against 
possible drawbacks or risks. Accordingly, Field 4 must be retained. 

On the issue of confidentiality, Customs has recognized that comple- 
tion of Field 4 could result in the disclosure of sensitive information re- 
garding the exporter’s sources of supply. In order to address this 
problem, Customs Headquarters on October 1, 1990, advised field of- 
fices (and the trade community through those field offices) that hence- 
forth Field 4 may be completed with the statement “Available to U.S. 
Customs Upon Request”. Customs will consider whether a correspond- 
ing amendment to the instructions applicable to Field 4 should be made 
during the next revision of Customs Form 353. 

4. Fields 5 and 7—origin criteria 
Comment: 

One commenter states that these two fields are unnecessary and thus 
should be eliminated because they do not serve to establish eligibility. In 
other words, if Customs questions the claimed eligibility, other evidence 
would still have to be presented to Customs to support the claim. 


Customs response: 

Customs does not agree that these two fields should be eliminated. 
Where a claim for CFTA treatment is filed, there is a presumption that 
the exporter has performed a review of the goods to determine that they 
comply with the CFTA origin criteria. The Exporter’s Certificate of Ori- 
gin, and in particular the information in Fields 5 and 7, serves to support 
that presumption. In many cases the information provided on the cer- 
tificate, coupled with the Customs officer’s knowledge of the particular 
product line, will obviate the need to ask for additional evidence to sup- 
port the claim. On the other hand, in the absence of the information con- 
tained in Fields 5 and 7, other evidence to support the claim would have 
to be submitted in every case. 


Comment: 

One commenter points out that an additional criterion is necessary in 
Field 5, namely, a category for goods which comprise only goods which 
are wholly produced or obtained in Canada or the United States and/or 
goods which otherwise qualify as materials originating in Canada or the 
United States. 
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Customs response: 

The CFTA texts do not specifically address a product which is not 
“wholly” produced or obtained in the United States or Canada but 
which consists entirely of materials that have United States or Cana- 
dian origin under the CFTA origin rules. Consultations between the 
United States and Canada to resolve this problem are ongoing. 


5. Field 8— description of goods 


Comment: 


Two commenters argue that Field 8 is unnecessary because the infor- 
mation requested is already available on invoices and other documents 
in the entry package. 


Customs response: 

Customs does not agree. A description of the goods is necessary to es- 
tablish a connection between the goods covered by the CFTA claim and 
those goods as described on the invoices and other documents in the en- 
try package. This is particularly true in cases where the shipment in 
question covers both goods covered by a CF TA claim and goods for which 
no CFTA claim is made. Finally, given the fact that the Exporter’s Cer- 
tificate of Origin is only supplied to Customs after entry has taken place, 
it would be extremely difficult, if not impossible, to connect a certificate 
to the correct entry package without a description of the goods covered 
by the certificate. 


Comment: 


Two commenters object to the onerous administrative burden im- 
posed by the requirement that the precise or estimated number of third 
country constituent materials per unit be indicated in Field 8 ifa change 
in tariff classification criterion is used and there are multiple constitu- 
ent materials. 


Customs response: 

In connection with the administrative review and approval of the use 
of Customs Form 353, the instructions regarding third country materi- 
als were eliminated from the reverse side of the form. Accordingly, there 
is no longer any requirement that third country materials be separately 
listed in Field 8. 


6. Field 11—certification 


Comment: 

Two commenters argue that the certification language should be 
amended to include the words “to the best of my knowledge and belief” 
in order to avoid the strict warranty that presently appears, because 
often the person signing the Customs Form 353 is under severe time 
constraints and does not have direct knowledge as to all facts when the 
certificate must be completed. 
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Customs response: 

The CFTA requires that the exporter certify that the goods in fact 
meet the CFTA rules of origin, not that they appear to do so based on the 
exporter’s knowledge (however incomplete that knowledge may be) and 
belief (however misplaced that belief may be). To amend the certifica- 
tion language as proposed would be contrary to the express terms of the 
CFTA and would in effect totally nullify the legal force of the certifica- 
tion procedure and the CFTA rules of origin upon which the duty prefer- 
ence is based. In response to the alleged lack of direct knowledge 
problem, Customs points out that use of the CFTA duty preference is 
not an absolute right but rather is conditional on the establishment of 
certain facts, and the exporter must establish those facts in advance of 
the claim for CFTA treatment. As regards time constraint problems, the 
exporter can always wait until those time constraints have disappeared 
and, as discussed above, so long as liquidation has not become final the 
U.S. 25 importer can always delay making the claim until a proper Ex- 
porter’s Certificate of Origin is in hand. 


Comment: 

One commenter states that the certification language imposes an im- 
possible burden on retailers that source goods from hundreds of vendors 
for resale, because there is often a lack of firsthand knowledge of the 
true facts regarding the production of the goods and because such retail- 
ers cannot maintain the required records where supply and manufac- 


turing operations are constantly changing. 


Customs response: 

The response to the preceding comment is also relevant here. The re- 
tailer simply must obtain from its supplier the information necessary to 
complete the Exporter’s Certificate of Origin, and the retailer must ob- 
tain updated information if sources or manufacturing operations 
change. Customs recognizes that meeting the CFTA requirements may 
be more difficult for some parties than for others (given the variables 
that apply from one business operation to another). 


H. Records Retention —§ 10.308 


Comment: 

One commenter suggests that this provision be amended to allow a 
broker to retain the records in place of the importer of record, because 
the broker interfaces directly with Customs. 


Customs response 

Under 19 U.S.C. 1508 and 19 CFR 162.1b and 162.1c, an importer 
must retain records pertaining to his import transactions for a period of 
5 years from the date of entry of the merchandise. It would be clearly 
contrary to this legal requirement for Customs to provide in the CFTA 
regulations for retention of the Exporter’s Certificate of Origin by a bro- 
ker as a replacement for retention by the importer of record. A broker 
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acting as an agent of the importer is separately required to maintain re- 
cords pertaining to that importer’s transactions, both under 19 U.S.C. 
1508 and the regulations thereunder and under 19 U.S.C. 1641 and 19 
CFR 111.21-111.23. 


ADDITIONAL CHANGES TO THE REGULATIONS 


Since the CFTA went into effect, Customs has had occasion to address 
a number of important CFTA issues in connection with the issuance of 
binding rulings and other administrative decisions. These rulings and 
decisions, which clarify and interpret the CFTA and the regulations 
thereunder, reflect official positions of Customs and thus are currently 
being applied by Customs. In order to provide the trade community with 
the greatest possible guidance and predictability as regards application 
of the CFTA provisions, Customs believes that the principles reflected 
in those rulings and decisions should be incorporated in the regulations. 
Accordingly, this final rule document sets forth additional regulatory 
changes to incorporate those rulings and decisions as well as certain edi- 
torial or organizational changes to add clarity and improve the readabil- 
ity of the regulations. The sections of the interim regulations affected by 
these changes are indicated below. 


Section 10.303 

This section, which has been reorganized, includes a new paragraph 
(b) which clarifies the meaning of “originating materials”; the defini- 
tion of “materials” reflects the definition in Article 304 of the CFTA and 
the definition of “originating” is based on the definition in Article 201 of 
the CFTA. In addition, a new paragraph (c) has been added to clarify 
that under the CFTA a “change in classification” has reference to a 
change within the international Harmonized System. Finally, a refer- 
ence to the HTSUS provision covering the CFTA has been added to the 
paragraph concerning goods wholly obtained or produced, in order to 
align on the approach used in the following paragraph. 


Section 10.305 


This section, which has been reorganized, includes a new paragraph 
(a)(3) which interprets the CFTA provisions regarding direct cost of 
processing or assembling. In addition, a new paragraph (b)(3) has been 
added to set forth interpretations of the CFTA provisions regarding the 
value of originating materials. 


Section 10.307 

Anew paragraph (d)(2) has been added to clarify the manner in which 
blanket certifications may be used. 
Section 10.310 


The first sentence in paragraph (b) has been amended to clarify that 
the election to average is binding for the entire period covered by the 
election. 
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CONCLUSION 


Accordingly, based on the comments received and the analysis of 
those comments as set forth above, Customs believes that, with the ex- 
ception of the interim amendment to § 24.23 which is the subject of a 
separate rulemaking procedure implementing the Customs user fee 
provisions contained in § 111 of the Customs and Trade Act of 1990 
(Public Law 101-382), the interim regulations published as T.D. 89-3 
should be adopted as a final rule with certain changes thereto as dis- 
cussed above and set forth below. In addition, Part 178, Customs Regu- 
lations (19 CFR Part 178), is being amended to indicate the 
OMB.-assigned control number for the information collections con- 
tained in this final rule. 


INAPPLICABILITY OF PUBLIC NOTICE AND 
DELAYED EFFECTIVE DATE PROVISIONS 


Because the amendments contained in this document reflect existing 
statutory requirements or relieve a restriction or merely implement in- 
terpretations and policies that are already in effect under interim regu- 
lations, good cause exists under 5 U.S.C. 553(b)(A) and (d) for 
dispensing with public notice and delayed effective date procedures. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 


fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. Accord- 
ingly, the amendments are not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


The collections of information in this final regulation, contained in 
§ 10.84, 10.307, 10.310 and 10.311, have been reviewed and approved by 
the Office of Management and Budget in accordance with the require- 
ments of the Paperwork Reduction Act (44 U.S.C. 350 (h)) under control 
number 1515-0164. The estimated annual burden per respondent/ 
recordkeeper varies from 15 minutes to 225 hours, depending on indi- 
vidual circumstances, with an estimated average of 3.55 hours. 
Comments concerning the accuracy of this burden estimate and sugges- 
tions for reducing this burden should be directed to the U.S. Customs 
Service, Paperwork Management Branch, Room 6316, 1301 Constitu- 
tion Avenue NW., Washington, D.C. 20229, or the Office of Manage- 
ment and Budget, Attention: Desk Officer for the Department of the 
Treasury, Office of Information and Regulatory Affairs, Washington, 
D.C. 20503. 
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19 CFR Part 178 


Reporting and recordkeeping requirements, Paperwork require- 
ments, Collections of information. 


AMENDMENTS TO THE REGULATIONS 
Accordingly, the interim amendment to § 24.23, Customs Regula- 
tions (19 CFR 24.23) (published at 53 FR 51769 on December 23, 1988) 
is not being adopted as a final rule, but the interim rule amending Parts 
10 and 148, Customs Regulations (19 CFR Parts 10 and 148), which was 
published at 53 FR 51762-51777 on December 23, 1988, is adopted as a 
final rule with the following changes: 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TOA 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
2. In § 10.84(a)(1), fifth sentence, remove the word “importer” and 
add, in its place, the word “exporter”. 
3. Section 10.303 is revised to read as follows: 


§ 10.303 Originating goods. 

(a) General. For purposes of eligibility for a preference under the 
Agreement, goods may be regarded as originating goods if: 

(1) Wholly of Canadian or United States origin. The goods are wholly 
obtained or produced in the Territory of Canada or the United States, or 
both, as set forth in General Note 3(c), HTSUS; 

(2) Transformed with a change in classification. The goods have been 
transformed by a processing which results in a change in classification 
and, if required, a sufficient value-content, as set forth in General Note 
3(c), HTSUS; or 

(3) Transformed without a change in classification. An assembly of 
goods, other than goods of chapters 61 to 63 of the HTSUS, which does 
not result in a change in classification because the goods were imported 
in an unassembled or disassembled form and classified as the goods, un- 
assembled or disassembled, pursuant to General Rule of Interpretation 
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2(a), HTSUS, or because the tariff subheading for the goods provides for 
both the goods themselves and their parts, shall nonetheless be treated 
as originating goods if: 

(i) The value of originating materials and the direct cost of assembling 
in Canada or the United States, or both, as defined in § 10.305 constitute 
not less than 50 percent of the value of the goods when exported to the 
United States; 

(ii) The assembled goods are not subsequently processed or further 
assembled in a third country; and 

(iii) The goods satisfy the requirement in § 10.306. 

(b) Originating materials. For purposes of this section and § 10.305, 
the term “materials” means goods, other than those included as part of 
the direct cost of processing or assembling, used or consumed in the pro- 
duction of other goods, and the term “originating” when used with ref- 
erence to such materials means that the materials satisfy one of the 
criteria for originating goods set forth in paragraph (a) of this section. 

(c) Change in classification. For purposes of paragraph (a) of this sec- 
tion, the expression “change in classification” means a change of classi- 
fication within the Harmonized Commodity Description and Coding 
System (Harmonized System) as published and amended from time to 
time by the Customs Cooperation Council. 

(d) Articles of feather. The goods are eligible to be treated as originat- 
ing in Canada pursuant to General Note 3(c)(vii)(R)(12)(ee), HTSUS. 

4. Section 10.305 is revised to read as follows: 


§ 10.305 Value content requirement. 


(a) Direct cost of processing or assembling. 

(1) Definition. For purposes of applying a specific rule of origin under 
the Agreement which requires a value content determination, the terms 
“direct cost of processing” and “direct cost of assembling” mean the 
costs directly incurred in, or that can be reasonably allocated to, the pro- 
duction of goods, including: 

(i) The cost of all labor, including benefits and on-the-job training, la- 
bor provided in connection with supervision, quality control, shipping, 
receiving, storage, packaging, management at the location of the proc- 
ess or assembly, and other like labor, whether provided by employees or 
independent contractors; 

(ii) The cost of inspecting and testing the goods; 

(iii) The cost of energy, fuel, dies, molds, tooling, and the depreciation 
and maintenance of machinery and equipment, without regard to 
whether they originate within the territory of the United States or Can- 
ada; 

(iv) Development, design, and engineering costs; 

(v) Rent, mortgage interest, depreciation on buildings, property in- 
surance premiums, maintenance, taxes and the cost of utilities for real 
property used in the production of the goods; and 

(vi) Royalty, licensing, or other like payments for the right to the 
goods. 
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(2) Exclusions from direct costs of processing or assembling. Excluded 
from the direct costs of processing or assembling are: 

(i) Costs relating to the general expense of doing business, such as the 
cost of providing executive, financial, sales, advertising, marketing, ac- 
counting and legal services, and insurance; 

(ii) Brokerage charges relating to the importation and exportation of 
goods; 

(iii) Costs for telephone, mail, and other means of communication; 

(iv) Packing costs for exporting the goods; 

(v) Royalty payments related to a licensing agreement to distribute or 
sell the goods; 

(vi) Rent, mortgage interest, depreciation on buildings, property in- 
surance premiums, maintenance, taxes, and the cost of utilities for real 
property used by personnel charged with administrative functions; and 

(vii) Profit on the goods. 

(3) Interpretation. 

(i) Indirect materials. Under the definition of “materials” set forth in 
§ 10.303(b), certain types of materials are treated as direct costs of proc- 
essing or assembling under paragraph (a) of this section. This applies 
principally to materials used or consumed indirectly in the production of 
exported goods, where no portion of those materials is physically incor- 
porated in the exported goods. In addition to the items specified in para- 
graph (a)(1)(iii) of this section, such materials include items such as 
gloves and safety glasses worn by production workers, tape used in 
painting processes, and tools, materials and spare parts used in the re- 
pair and maintenance of machinery and equipment used in the produc- 
tion of the exported goods. Such materials are to be distinguished from 
waste and spoilage specified in paragraph (b)(1)(ii)(C) of this section, 
which relate to materials that are physically incorporated in the ex- 
ported goods. 

(ii) Directly incurred. In order for costs incurred by a production facil- 
ity to be treated as direct costs of processing or assembling, those costs 
must be directly incurred in the production of the exported goods and 
not merely associated with the production facility as peripheral costs 
necessary to operate the facility. In addition to the exclusions set forth 
in paragraph (a)(2) of this section, such peripheral costs include labor 
costs for nurses tending to employees, for accounting personnel in- 
volved in physical inventory taking, for personnel responsible for pur- 
chasing or requisitioning materials to be used or consumed in the 
production process, and for second level supervisors and above who are 
not directly involved in the production process. 

(iii) Labor costs. Under paragraph (a)(1)(i) of this section, labor costs 
includable as direct costs of processing or assembling are limited to la- 
bor provided by the producer’s employees or by independent contrac- 
tors. Thus, for example, where processing operations are performed on 
components in the United States and those components are sold to a 
manufacturer in Canada where they are incorporated in goods exported 
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to the United States, the cost of those processing operations in the 
United States cannot be separately counted as a direct cost of processing 
attributable to the finished goods exported to the United States. 

(iv) Interest expense. Under paragraphs (a)(1)(v) and (a)(2)(vi) of this 
section, mortgage interest, secured by real property, will be treated as a 
direct cost of processing or assembling, but only for that portion of the 
interest which is related to real property directly used in the production 
of the exported goods; thus, where the entire production facility is cov- 
ered by a mortgage and incorporates both production and administra- 
tive or other general expense space, an appropriate allocation must be 
made in order to ensure that only that portion of the interest which is 
attributable to the production area is counted toward the value-content 
requirement. Interest expenses not covered by a mortgage (including 
interest on funds borrowed to meet the payroll of personnel who are di- 
rectly involved in the production process, interest on inter-company 
loans and interest on lines of credit) are general and administrative 
costs or expenses and thus are not considered direct costs of processing 
or assembling. 

(b) Value of originating materials. 

(1) Definition. The term “value of materials originating in the United 
States or Canada or both” means the aggregate of: 

(i) The price paid by the producer of exported goods for materials 
originating in either the United States or Canada, or both, or for materi- 
als imported from a third country used or consumed in the production of 
such originating materials; and 

(ii) When not included in that price, the following costs related 
thereto: 

(A) Freight, insurance, packing and all other costs incurred in trans- 
porting any of the materials referred to in paragraph (b)(1)(i) of this sec- 
tion to the location of the producer; 

(B) Duties, taxes and brokerage fees on such materials paid in the 
United States, or Canada, or both; 

(C) The cost of waste or spoilage resulting from the use or consump- 
tion of such materials, less the value of renewable scrap or by-product; 
and 

(D) The value of goods and services relating to such materials deter- 
mined in accordance with subparagraph 1(b) of Article 8 of the Agree- 
ment on Implementation of Article VII of the General Agreement on 
Tariffs and Trade. 

(2) Directly attributable. Whenever a value-content determination is 
required by the rules of the Agreement and whenever originating mate- 
rials and materials obtained or produced in a third country are used or 
consumed together in the production of goods in the United States or 
Canada, the value of originating materials may be treated as such only 
to the extent that the value is directly attributable to the goods under 
consideration. 
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(3) Interpretation. 

(i) Price paid. As provided in paragraph (b)(1) of this section, the 
“price paid” for materials by the producer of exported goods forms the 
basis for determining the value of such materials when incorporated in 
the exported goods. The actual price paid for such materials will deter- 
mine the value of those materials for purposes of the value-content re- 
quirement, even though a relationship between the producer and the 
seller of the materials may have influenced the price, except where the 
price did not include items specified in paragraph (b)(1)(ii) of this sec- 
tion that relate to the materials. The following examples will illustrate 
these principles. Notwithstanding these examples, the totality of the 
facts must be examined in each case to determine whether § 10.304(b) is 
applicable. 

Example 1. Non-originating materials are sold by Company X (a for- 
eign corporation located outside the United States or Canada) to Com- 
pany Y (a Canadian corporation) for $100; Company X also sold identical 
materials to Company Z (a U.S. corporation) for $200 which was the 
price Company Z had paid to Company X for similar materials prior to 
implementation of the Agreement; and those non-originating materials 
sold by Company X to Company Y are then incorporated by Company Y 
into goods exported to the United States. In this case the $100 price paid 
by Company Y to Company X constitutes the value of those materials for 
purposes of the value-content requirement. 

Example 2. Company X purchased materials for $100, added a four 
percent mark-up to the price paid to defray purchasing expenses, and 
then sold the marked-up materials to Company Y (a Canadian corpora- 
tion) which incorporated the materials in goods exported to the United 
States. In this case the $104 price paid by Company Y to Company X con- 
stitutes the value of the materials for purposes of the value-content re- 
quirement. 

Example 3. Company X (a foreign corporation located outside the 
United States) sold non-originating materials to Company Y (a U.S. cor- 
poration) for $200, and Company Y then sold those materials for $100 to 
Company Z (a Canadian corporation) which incorporated the materials 
in goods which were imported into the United States by Company P (the 
U.S. parent company of Company Y). In this case, in accordance with 
paragraph (b)(1)(ii)(D) of this section, $100 would be added to the price 
paid by Company Z for purposes of the value-content requirement be- 
cause the materials were sold at a reduced cost within the meaning of 
subparagraph 1(b) of Article 8 of the Agreement on Implementation of 
Article VII of the General Agreement on Tariffs and Trade. 

(ii) Originating materials for which no price paid. In cases involving a 
vertically integrated producer (that is, an entity which produces goods 
for export from materials which that producer has also made) a “price 
paid” for such originating materials normally does not exist. Even in the 
40 absence of a “price paid”, such a vertically integrated producer may 
still claim the materials as originating materials for purposes of qualify- 
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ing the finished goods exported to the United States as goods originating 
in Canada. However, under paragraph (b)(1)(i) of this section the value 
of those materials for purposes of applying the value-content require- 
ment is limited to the price paid for those materials imported from the 
third country plus any costs added thereto under paragraph (b)(1)(ii) of 
this section. The following examples will illustrate these principles. 

Example 1. If an automobile producer in the United States or Canada 
fabricates body panels wholly from third country steel coil, those body 
panels can qualify as originating materials without having to satisfy a 
value-content requirement because steel coil is classified in chapter 72 
of the Harmonized System and body panels are classified in chapter 87 
and the change in classification rules in chapter 87 do not incorporate a 
value-content requirement in this context. Thus, the producer can 
claim the body panels fabricated from the third country steel as originat- 
ing materials for purposes of the value-content requirement applicable 
to the finished automobile which will be exported to the United States. 
The value of those originating materials is the price paid for the steel coil 
imported from the third country and used or consumed in the produc- 
tion of the body panels. 

Example 2. An automobile exporter in Canada purchases and imports 
body panels fabricated in a third country in order to join them with verti- 
cally (locally) fabricated body panels to form an automobile body. If the 
body qualifies as an originating material, the exporter has two options. 
Under the first option, the exporter can claim the body as originating 
material, in which case the value of originating material is the price paid 
for the foreign body panels. Under the second option, the exporter may 
elect not to claim the body as originating material; but, rather, the ex- 
porter may claim as originating material any domestic steel coil used in 
producing the vertically (locally) fabricated body panels, in which case 
the value of originating material is the price paid for the domestic steel 
coil. 

(c) Value of goods when exported. The term “value of the goods when 
exported to the United States” means the aggregate of: 

(1) The price paid by the producer for all materials, whether or not the 
materials originate in the United States, or Canada, or both, and, when 
not included in the price paid for the materials, the following costs re- 
lated thereto: 

(i) Freight, insurance, packing, and all other costs incurred in trans- 
porting all materials to the location of the producer; 

(ii) Duties, taxes, and brokerage fees on all materials paid in the 
United States, or Canada, or both; 

(iii) The cost of waste or spoilage resulting from the use or consump- 
tion of such materials, less the value of renewable scrap or by-product; 
and 

(iv) The value of goods and services relating to all materials deter- 
mined in accordance with subparagraph 1(b) of Article 8 of the Agree- 
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ment on Implementation of Article VII of the General Agreement on 
Tariffs and Trade; and 

(2) The direct cost of processing or the direct cost of assembling the 
goods. 

5. Section 10.307 is amended by revising paragraphs (a)—(d) to read as 
follows: 


§ 10.307 Documentation. 

(a) Claims for a preference. A preference in accordance with the 
Agreement may be claimed by including on the entry summary, or 
equivalent documentation, the symbol “CA” as a prefix to the subhead- 
ing of the HTSUS under which each eligible good is classified. 

(b) Failure to claim a preference. Failure to make a timely claim for a 
preference under the Agreement will result in liquidation at the rate 
which would otherwise be applicable. 

(c) Documentation showing origin. A claim for a preference under the 
Agreement shall be based on the Exporter’s Certificate of Origin, prop- 
erly completed and signed by the person who exports or knowingly 
causes the goods to be exported from Canada. The Exporter’s Certificate 
of Origin must be available at the time the preference is claimed and 
shall be presented to the district director upon request. 

(d) Exporter’s Certificate of Origin. 

(1) General. The Exporter’s Certificate of Origin shall be prepared on 
Customs Form 353. In lieu of the Customs Form 353, the exporter may 
use an approved computerized format or such other format as is ap- 
proved by the Headquarters, U.S. Customs Service, Office of Trade Op- 
erations, Washington, D.C. 20229. Alternative formats must contain 
the same information and certification set forth on Customs Form 353. 

(2) Blanket certifications. A blanket Exporter’s Certificate of Origin, 
not to exceed a period of 12 months, issued for goods claimed as originat- 
ing goods under the Agreement, can only be used if the certifying export- 
er is able to verify that the goods in each shipment to be covered by the 
blanket certification actually qualify for treatment under the Agree- 
ment. A blanket certification does not allow an exporter to average its 
costs over the blanket certification period in order to establish that the 
exported goods meet the criteria for originating goods under the Agree- 
ment. Under § 10.308, the exporter must retain supporting records that 
will permit a review of the eligibility of the goods in each shipment cov- 
ered by a blanket certification. 

* * * * * * * 

6. In § 10.310(b), the first sentence is revised to read as follows: “An 
election to average shall be binding at the time of the first entry of vehi- 
cles for which the election has been made and shall remain binding for 
the plant for the entire period covered by the election.” 
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PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by inserting the following in the appropri- 
ate numerical sequence according to the section number under the col- 
umn indicated: 


§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description 


OMB control No. 


10.84 Origin certificate for automotive 1515-0164 
products from Canada. 


* * * * 7 


10.307, Claim for duty-free entry and election to 1515-0164 
10.310, average for automotive products under 
and 10.311 the U.S.-Canada Free Trade Agreement. 


* ; * * * 





CaROL HALLETT, 
Commissioner of Customs. 


Approved: December 18, 1991. 
PETER K. NuNEz, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 22, 1992 (57 FR 2447)] 





U.S. Customs Service 


General Notice 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of November 1991 fol- 
low. The last notice was published in the Customs BULLETIN on January 
8, 1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: December 26, 1991. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 


Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 


James L. Watson 

Herbert N. Maletz 

Bernard Newman 
Samuel M. Rosenstein 


Nils A. Boe 


Clerk 
Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 92-1) 


SKF USA, Inc.; AB SKF; SKF GusH anp SKF GtieiTLaGer GmsH; SKF 
FRANCE AND SARMA; RIV-SKF InbustTRIES, S.P.A.; SKF SveRIGE, AB; AND 
SKF (U.K.) Limitep, PLAINTIFFS v. U.S. DEPARTMENT OF COMMERCE AND 
Rosert A. MosBACHER, SECRETARY, U.S. DEPARTMENT OF COMMERCE, DE- 
FENDANTS TORRINGTON Co., DEFENDANT-INTERVENOR 


Court No. 89-06-00330 


Plaintiffs move to vacate the remand determination of the Department of Commerce, 
alleging that Commerce failed to follow the instructions of this Court. 

Held: The remand determination did not comply with the instructions of the Court and, 
accordingly, it is vacated. 

[Plaintiffs’ motion to vacate is granted. Case remanded. ] 


(Dated January 7, 1992) 


Howrey & Simon (Herbert C. Shelley) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Davidson); of 
counsel: Dean A. Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, Department of Commerce, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, David Scott Nance and 
Myron A. Brilliant) for defendant-intervenor. 


OPINION AND ORDER 

TsoucaLas, Judge: Plaintiffs, SKF USA, Inc., AB SKF, SKF GmbH 
and SKF Gleitlager GmbH, SKF France and Sarma, RIV-SKF Indus- 
tries, S.p.A., SKF Sverige AB and SKF (U.K.) Limited, (collec- 
tively“SKF”), challenged the final determination of the Department of 
Commerce, International Trade Administration (“Commerce” or 
“ITA”) in Final Determinations of Sales at Less Than Fair Value: Anti- 
friction 8earinas (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany (“Final Determina- 
tions”), 54 Fed. Reg, 18,992 (1989). This Court, in SKF USA, Inc. v. 
United States,15CIT___, 762 F. Supp. 344 (1991), affirmed in part and 
remanded the case to the ITA for reconsideration of the issue of foreign 
market value regarding the home market viability calculations for ball 
bearings from Sweden and Italy. Plaintiffs now move pursuant to Rule 7 
of the rules of this Court to vacate, in part, the remand determination, 
dated June 20, 1991, which they assert ignores the decision of this Court 
in SKF. Defendants contend that the ITA did follow the instructions of 
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the Court in reaching its remand determination, which reaffirmed the 
ITA’s original conclusions. Given the dispute, a brief review of the 
Court’s findings and instructions upon remand is in order. 

In SKF, this Court affirmed the ITA’s determination that petitioner 
had standing to file the antidumping petition on behalf of the relevant 
domestic industries and also affirmed the finding that SKF’s wheel hub 
units and aircraft bearings fell within the ambit of the investigations. 
Furthermore, given“the statutory time constraints involved in an an- 
tidumping investigation and the unique complexity of the bearings in- 
vestigations,” the Court affirmed the ITA’s decision to test the viability 
of SKF’s home markets based on the five classes of antifriction bearings 
involved in the case, rather than based on the myriad categories of such 
or similar merchandise, as is normally done.SKF,15CITat___, 762 F. 
Supp. at 351.1 See 19 U.S.C. § 1677b(a)(1)(A) (1988). 

However, the Court found that, in testing the viability of SKF’s Ital- 
ian and Swedish home markets for ball bearings, the ITA erred in two 
ways. First, Commerce failed to state whether the home markets for fin- 
ished ball bearings were viable, and second, the ITA used an unneces- 
sary and unjustifiable test for viability. 

The ITA initially tested the viability of the home market for ball bear- 
ings by comparing SKF’s sales of both finished ball bearings and parts of 
ball bearings in the home market to SKF’s sales of both finished ball 
bearings and parts of ball bearings in all its non-U.S. markets. The re- 
sulting percentage was less than five percent, indicating that the home 
market was not viable. See 19 C.F.R. § 353.4 (1988).2 After receiving 
complaints that the inclusion of parts had warped the results because 
SKF did not sell ball bearing parts in the home market, the ITA tested 
the viability for finished ball bearings, i.e., parts excluded, and the per- 
centage grew to greater than five percent.3 The ITA thus concluded that 
the inclusion of parts had, in fact,“skewed the results of the viability 
test.” Final Determinations, 54 Fed. Reg. at 19,022. 

The ITA then proceeded to“examine[ ] whether we would obtain more 
identical matches to products sold in the United States if we used home 
market or third country sales.” Jd. The market with the most identical 
matches, in this case the third country, was the one chosen as the foreign 
market value to be used for comparison to the United States price for 
purposes of determining the dumping margin. The Court, in SKF, char- 
acterized this examination as an inappropriate third viability test, not 
supported by any statute or regulation, which was unnecessary given 


1 

The five classes of bearings are ball bearings, spherical roller bearings, cylindrical roller bearings, needle roller 
bearings and spherical plain bearings. 

The ITA’s regulations establish a benchmark of five percent for determining whether the home market is viable and 
thus whether it may be used for the less than fair value comparisons. That regulation is now found at 19 C.F.R. § 353.48 
(1991). 

$ In SKF, the Court faulted the ITA for failing to disclose the percentage. In the remand determination, the ITA again 
did not disclose the percentage, though it made clear that the home market for finished ball bearings accounts for sig- 
nificantly more than five percent of SKF’s non-U.S. sales of finished ball bearings, and therefore, was viable. Remand 
Determination at 6. 
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the ITA’s finding that the results of the original test were skewed. SKF, 
15 CIT at__, 762 F. Supp. at 352. Commerce’s Remand Determina- 
tion attempts to characterize this test as a“tie-breaker” to ascertain 
which of the first two tests was“more usable.” Remand Determination 
at 7. 

Since, as Commerce itself acknowledges, the inclusion of parts 
skewed the results of the viability test, the only reasonable alternative 
for the ITA was to test the viability of the home market for finished ball 
bearings separately from that for parts of ball bearings. As parts were 
included in the investigation, the home market for parts should have 
been tested. However, there is no reason why parts and finished bear- 
ings had to be tested together. Indeed, the difference between a finished 
bearing and its parts is fundamental and the two cannot be consid- 
ered“such or similar merchandise” for purposes of the viability tests. 
See 19 U.S.C. § 1677b(a)(1)(A). Therefore, the Court found that the vi- 
ability of the home market for finished ball bearings must be examined 
separately from that for their component parts.4 

The ITA is accorded substantial deference in its choice of methodol- 
ogy when it conducts antidumping investigations. Mitsubishi Elec. 
Corp. v. United States, 12 CIT 1025, 1050, 700 F. Supp. 538, 558 (1988), 
aff'd, 898 F.2d 1577 (Fed. Cir. 1990). The Court’s role is to“ascertain 
whether there was a rational basis in fact for the determination,” and to 
uphold those determinations which are supported by substantial evi- 
dence in the administrative record. American Lamb Co. v. United States, 


785 F.2d 994, 1004 (Fed. Cir. 1986). While the Court is loathe to tread 
upon Commerce’s broad discretion, this case constituted an instance 
where Commerce exceeded its mandate and the Court’s intervention 
was required. As a result, the ITA was instructed 


to make a definitive determination as to whether or not the home 
markets for finished ball bearings from Sweden and Italy were vi- 
able. If they were viable, the ITA is instructed to recalculate [for- 
eign market value] using home market sales data, and 
consequently, to recalculate the dumping margin in accordance 
with that data. 


SKF,15 CIT at __, 762 F. Supp. at 352 (emphasis added). 

The Remand Determination contains conflicting assertions on this 
critical component of the case. On page two, Commerce conclusively 
states that the“Department has reconsidered its determinations as to 
viability and has reaffirmed its finding that in the Swedish and Italian 
cases, the relevant home markets for finished SKF ball bearings were 
not viable.” Yet on page six, the ITA defies that disposition when it ex- 
plains that the“second test demonstrated that exclusion of parts from 
the test would send the results of the test well over the five percent 


4 This distinction did not compromise the ITA’s decision to test viability based on the five classes or kinds of antifric- 
tion bearings. The Court merely found that within the ball bearing class, it was error to test the markets for sales of 
finished bearings and the markets for independent sales of ball bearing components in the same calculation where the 
ITA determined that such testing skewed the test results. 
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benchmark, thereby rendering the home markets viable.” Given the un- 
contested evidence that SKF’s home markets for finished ball bearings 
(meaning parts excluded), in Sweden and Italy were viable, the Court 
finds that the statement on page two is an unsupported conclusion 
which is rebutted by subsequent findings in the determination. 

The Court instructed the ITA to use home market data to calculate 
the foreign market value of SKF’s finished ball bearings if the home 
markets for them were viable. Though the ITA found those markets vi- 
able, it failed to use the home market data in the less than fair value cal- 
culations. That decision was not in accordance with law. 19 U.S.C. 
§ 1677b(a)(1); U.H.F.C. Co. v. United States, 916 F.2d 689, 692 (Fed. Cir. 
1990). Accordingly, plaintiffs’ motion to vacate is granted and the Re- 
mand Determination of the Department of Commerce, dated June 20, 
1991, shall be vacated, except for its factual findings concerning the 
share of SKF’s non-U:S. finished ball bearing sales represented by the 
Swedish and Italian markets. The ITA is instructed to use SRF’s home 
market data from Sweden and Italy to determine foreign market value 
for finished ball bearings from those countries, and to test home market 
viability for ball bearing parts in a separate calculation. The ITA shall 
make further adjustments to the final determination, including the 
dumping margin, as necessary to comply with this opinion. 
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